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LIFE AND WRITINGS OF SIR WILLIAM JONES. 
| CONTINUED. | 


WE have now brought the history of Sir William Jones to 
a very interesting era of his life;—it has been traced to the 
period when he left his native land for the distant region of 
Hindustan. In tracing it thus far, we have omitted to mention 
a number of the literary productions which he had previously 
offered to the public ; because our plan is to supply that omis- 
sion in a subsequent part of this account of his life and writings. 
There were two works, however, projected, and commenced, 
merely, at the time of his departure from England, which we 
shall here mention :—one was, A Treatise upon Maritime Con- 
tracts; and the other a republication of Lyttleton’s Treatise on 
Tenures, from the first edition of 1482; with a new translation, 
explanatory notes, and acommentary. This edition of Lyttle- 
ton, was probably the first, as it is supposed to have been put 
to press by the author, who died in 1481. 

It was in April, 1783, that Sir William Jones, accompanied 
by his wife, whom he had just married, embarked in the Cro- 
codile frigate, for the East Indies. There were several circum- 
stances which aided him in dispelling the unpleasing appre- 
hensions which are generally experienced by persons on leaving 
their country and friends, with the view of a protracted absence 
in a far distant land and unfavourable climate. In the first 
place, his official station was one which was calculated to gra- 
tify his “ undissembled fondness for the study of jurisprudence.” 
In the next place, the independency peculiar to that station was 
extremely congenial to his feelings. In the third place, his 
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spirits were buoyed by the anticipation of the benefit the pub- 
lic would derive from his official labours, and the opportunity 
he should himself enjoy, of exploring mines of oriental literature 
that had hitherto remained unexamined. And, it may be add- 
ed, lastly, that he was to have the advantage of the society of a 
devoted wife, who had been generally admired for her highly 
cultivated intellect, and who was generally allowed to possess 
all the qualities and accomplishments which give peculiar 
grace to the female character. 

The confinement, monotony and fatigue inseparable from 
a long sea voyage, were experienced comparatively in a very 
slight degree by Sir William Jones, in traversing the thou- 
sands of miles of trackless ocean which lie between the 
Thames and the Ganges. The beauty and grandeur pre- 
sented by natural objects, he viewed with the eye of a poet; 
and after he had left Madeira, at which he landed, and the 
rugged islands of Cape Verd had faded from his vision, the in- 
exhaustible fund of his knowledge was successfully drawn upon 
and applied to the purposes of recreation and amusement, for 
the ten weeks which elapsed before he reached Hinzuan or 
Joanna. Of the latter island, at which he also landed, he after- 
wards published an interesting and amusing description, where- 
in he delineated, with the tact of an artist, the beauties of the 
scenery, and sketched, at the same time, with the ability of a 
philosopher, the character and manners of the natives. In this 
description is the following reflection, which, by the bye, ap- 
pears more than once (in substance), throughout his writings: 
“If life were not too short, for the complete discharge of all 
our respective duties, public and private, and for the acquisi- 
tion of even necessary knowledge in any degree of perfection, 
with how much pleasure and improvement might a great part 
of it be spent in admiring the beauties of this wonderful orb, 
and contemplating the nature of man in all its varieties.” 

The plan of the society for investigating oriental history, 
antiquities, and literature, was formed by Sir William Jones 
during his voyage to India. The researches and discove- 
ries of that society, were, in the year 1798, given to the 
world, in four volumes, under the title of “ Asiatic Re- 
searches; or Transactions of the Society instituted in Bengal, 
for the purpose of inquiring into the history, antiquities, lite- 
rature, &c. of Asia.” 
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At the island of Hinzuan, Sir William Jones, it seems, de- 
fended the cause of the Christian religion, with a zeal and 
ability which has probably not been surpassed by any regularly 
commissioned missionary, either before, or since histime. The 
sensible and dignified rebuke with which he repelled an attack 
of Mussulman bigotry, at that island, on the divinity of our 
Saviour, it would be inexcusable to pass over without notice. 
When on a visit to a native of the island, his attention was 
directed to a passage in a commentary to the Koran, accusing 
the Christians of blasphemy, in calling our Saviour the Son of 
God. “The commentary,” he replied, “ was much to blame 
for passing so indiscriminate and hasty a censure. The title 
which gave your legislature, and which gives you, such offence, 
was often applied in Judea by a bold figure, agreeably to the 
Hebrew idiom, though unusual in Arabic, to engels, to holy men, 
and even to aé/ mankind, who are commanded to call God their 
father; and in this large sense, the apostle to the Romans calls 
the elect the children of God, and the Messiah the frst born 
among many brethren; but the words only begotten, are applied 
transcendently and incomparably to him alone; and as for me, 
who believe the Scriptures which you also profess to believe, 
though you assert without proof, that we Have altered them, I 
cannot refuse him an appellation, though far surpassing our 
reason, by which he is distinguished in the gospel; and the be- 
lievers in Mahommed, who expressly names him the Messiah, 
and pronounces him to have been born of a virgin, (which alone 
might fully justify the phrase condemned by this author), are 
themselves condemnable for cavilling at words, when they can- 
not object to the substance of our faith, consistently with their 
own.” Works of Sir William Jones, vol. i. p. 485. 

That Sir William Jones had implicit confidence in the doc- 
trines of the Bible, appears very clearly from the foregoing 
quotation; and what sceptic is there who will not allow, that by 
reason of his intimate knowledge of the different languages 
and ancient institutions of Asia, he was eminently well quali- 
fied to judge of the authenticity of the revealed religion? 
The passage quoted also tends to show, how little accustomed 
he was to disavow or conceal his sentiments, as he did not hesi- 
tate to express his opinions even when they exposed him to 
the resentment of Mussulman zealots. 


Sir William Jones landed at Calcutta in September, 1783, 
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where he had the happiness to find that his appointment to the 
Supreme Court of Judicature of India, had diffused general 
satisfaction. The tribunal just named, was composed of a 
chief justice and three puisne judges. It was a-court of com- 
mon law and a court of equity; a court of oyer and terminer 
and gaol delivery, an ecclesiastical court, and a court of ad- 
miralty. In civil cases its jurisdiction extended to all claims 
against the East India Company, and against British subjects; 
and to all such claims of British subjects against the natives, as 
the party in the contract under dispute had agreed, in case of 
dispute, to submit to its decision. In affairs of penal law, its 
powers extended to British subjects, and to another class of 
persons, who were described as persons directly or indirectly 
in the service of the “Company.” As a magistrate of this 
court, Sir William Jones had the opportunity he had so ardent- 
ly desired, of devoting his talents to the service of his country. 
He entered upon his judicial functions in December, 1783, and 
at the opening of the sessions, delivered his first charge to the 
grand jury, which was concise and appropriate. The exposi- 
tion of his sentiments and principles, while it was manly, was 
conciliatory; and the effect of it was to gain for him a general 
respect and confidence. In glancing at the dissensions which 
had previously prevailed between the executive and judicial 
powers of Bengal, he showed that the ‘functions of both were 
distinct, and could be exercised without danger or collision, 
in promoting what should be the object of both—zhe public 
good, 

In the intervals of leisure, his attention was directed to scien- 
tific objects. He was now placed where the pretensions of the 
people to antiquity, had hitherto been deemed unsettled, but 
whose manners, literature, customs, and religion, were suppo- 
sed to partake of the peculiarities which characterised their 
origin. “ The Hindoos,” says Lord Teignmouth, “ presented to 
Sir William Jones, a living picture of antiquity; and although 
the colouring might be somewhat faded and obscured, the 
lineaments of the original character, were still discernable by 
the most superficial observer, whilst he (Sir William Jones) 
remarked them with discrimination and rapture.’? At the 
special recommendation of Warren Hastings, at that time 


* Vid. 2 Mill’s British India, 559, 
* Lord Teignmouth had himself resided in India. 
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governor general of India, Sir William Jones was appointed 
president of the society, called the “Asiatic Society,” which 
as we have already observed, was planned by the latter, 
while on his voyage from England, At the first meeting of the 
‘society, he, as president, unfolded in an elegant address, the 
objects proposed for contemplated research, and concluded 
with a promise, which he faithfully discharged, of communi- 
cating the result of his own studies and inquiries. That he 
might be the better qualified to perform this promise, he devo- 
ted a considerable portion of his attention to the study of the 
Sanscrit. In the prosecution of this study, he perceived, that 
a knowledge of the ancient tongue, just mentioned, would be 
of great utility in enabling him to discharge the duties of a 
judge: as he had discovered, that no reliance could be placed 
on the opinions or interpretations of the professors of the Hin- 
du law, without examining their authorities and quotations, 
and detecting their errors and misrepresentations. But any 
attempt to explore the literature or religion of India through 
any other medium than that of the Sanscrit, would have been 
almost fruitless. 

With the view of having recourse to sources of information, 
on topics which were entirely new in the republic of letters, he 
soon availed himself of an interval of liberty, to visit other parts 
of India. During his journey, he suffered, it seems, from seve- 
ral attacks of illness, though his spirits did not become depress- 
ed, and the enthusiasm he displayed at the outset, continued 
unabated. His labours to acquire information were never sus- 
pended, nor did he suffer himself to be debarred from any in- 
tercourse which was likely to afford him access to the novel 
and interesting sources of information which the country afford- 
ed. One of the places he visited was Guyah, famous for the 
annual resort of Hindu pilgrims from all parts of India, who 
repair there for the purpose of making oblations to their de- 
ceased ancestors, and of obtaining absolution from all their 
sins. But at Benares, which was his last stage, he had the op- 
portunity of seeing the professors of the Hindu religion, at 
the most celebrated and ancient university of India. On his 
return to Calcutta, he visited Gour, once the residence of the 
sovereigns of Bengal, but which (although still displaying the 
architectural remains of royal magnificence) was grown up with 
forests that were the haunt of the most wild and dangerous 
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animals. After an absence of seven months, he returned to 
Calcutta, to use his own words, “ as it were from the brink of 
another world, and reduced to a skeleton by fevers of every de- 
nomination.”’ Many of the remarks and reflections which he 
made in this tour, are scattered through his various composi- 
tions. ‘The tale in verse, under the title of Zhe Enchanted 
Fruit, or Hindu Wife, was composed during his residence in 
Beyhar, and is an evidence of the success of hisinquiries. An- 
other work, which he produced during this journey, was a 
Treatise on the Gods of Greece, Italy, and India, which he 
afterwards revised and presented to the Asiatic Society. In 
this work he points out the resemblance, which he thought too 
strong to be accidental, between the worship of the old Greeks 
and Italians, and that of the Hindus, and between their strange 
religion and that of Egypt, Persia, China, &c. “The proof 
of which resemblance, if satisfactorily established, would,” he 
remarks, “ authorize an inference of a general union and affi- 
nity between the most distinguished inhabitants of the primi- 
tive world, at the time when they deviated, as they did too 
early deviate, from the rational adoration of the only true God.” 

In a discourse, which about this time, he delivered to the 
Asiatic Society, he expressed his satisfaction at having had the 
opportunity of visiting two ancient seats of Hindu religion 
and literature, and notices the impediments occasioned by ill- 
ness to his plan of investigation. In being compelled to return 
without fully accomplishing his plan, he refers to the fable re- 
specting Aineas, who left the shades, when his guide reminded 
him of the swift flight of irrevocable time, with a curiosity 
greatly excited, and a regret almost indescribable. 

Sir William Jones again entered upon his functions as judge 
of the Supreme Court of Judicature in India, but he was still 
in delicate health. “How long my health will continue,” he 
says, “in thistown (Calcutta), with constant attendance in court 
every morning, and the irksome business of justice of peace in 
the afternoon, I cannot foresee. If temperance and composure 
of mind will avail, I shall be well: but I would rather be a vale- 
tudinarian all my life, than leave unexplored the Sanscrit mine 
which I have just opened.”’ About this time (1785), a periodi- 
cal was commenced at Calcutta, by the name of the “ Asiatic 
Miscellany,” a work which had no connection, however, with 
the Asiatic Society. Sir William Jones, who availed himself of 
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every opportunity of contributing to the advancement of orien- 
tal literature, assisted in giving an interest and a value to the 
work just named. His principal contributions to that work 
were the tale of the “ Enchanted Fruit” already mentioned; six 
hymns addressed to as many Hindu deities;_a literal translation 
of twenty tales and fables of Nizami (intended for the assist- 
ance of students in the Persian language); and many other 
pieces which required less labour, and which he composed in 
his hours of leisure and relaxation. He still continued, from 
time to time, to deliver an address before the Asiatic Society ; 
but the most considerable portion of each year during his resi- 
dence in India, up to the time of his death, was devoted to his 
professional studies and duties. The most arduous undertak- 
ing of Sir William Jones while in India, and one which would 
alone have transmitted his name to posterity, was a complete 
Digest of Hindu and Mahommedan Law, with an accurate 
translation of it into English. As he could not prudently de- 
fray the expense of the undertaking from his own finances, he 
applied to the government of Bengal for their assistance. He 
made this application by a letter dated 1788, which he address- 
ed to Lord Cornwallis, who had succeeded Warren Hastings, as 
Governor General of India. The administration of justice 
among the natives of Bengal and Bahar, he thought a subject 
of great importance to the appellate jurisdiction of the Supreme 
Court of Calcutta, where it is incumbent on the judges to decide 
controversies between Hindu and Mahommedan parties ac- 
cording to their respective laws, both as regards contracts, and 
the succession to property; and he considered, that “ nothing 
could be more just than to determine private contests according 
to those laws, which the parties themselves had ever considered 
as the rules of their conduct and engagements in civil life; not 
could any thing be wiser, than by a legislative act, to assure the 
Hindu and Mussulman subjects of Great Britain, that the pri- 
vate laws which they severally held sacred, and a violation of 
which they would have thought the most grievous oppression, 
should not be superseded by a new system, of which they could 
have no knowledge, and which they must have considered as 
imposed upon them by a spirit of rigour and intolerance.” 
The Hindu and Mussulman laws, were, as he expressed it, 
“locked up” in two different languages—the Sanscrit and the 
\rabic, which few Europeans were interested in learning; and 
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if reliance was placed, in the decision of causes, upon the opin 
ion of the native lawyers, there was danger of being deceived. 
As a remedy for this evil, he proposed the above mentioned 
Digest, which he wished to have framed after the model of the 
“inestimable Pandects of Justinian,” compiled by the most 
eminent of the native lawyers, and accompanied by an accurate 
English translation. Copies of this Digest he proposed should 
be deposited in the proper offices, that they might, as occasion 
required, be consulted asa standard of justice, and as affording 
rules of law applicable to the points in litigation. The Pandits 
and Maulavis, he thought, would not venture to impose upon the 
English judicial authority, when the imposition might, by such 
means, be easily detected. 

The important consideration of expense, is one which seldom 
enters into the mind of those, whose imagination has been cap- 
tivated with any favourite scheme of reformation. This con- 
sideration was, however, the first difficulty which presented 
itself to Sir William Jones, in accomplishing the great under- 
taking, which, as above mentioned, had been suggested by his 
good sense and love of justice. The Pandits and Maulavis, who 
were to compile the Digest, and the native scriveners who were 
to transcribe it, were, of course, to be paid. As there were two 
provinces, and many customary laws in each, it was necessary 
to employ one Pandit of Bengal, and another of Bahar; and as 
there were two Mahommedan sects, who differed in regard to 
many traditions from their Prophet, and to some decisions of 
the doctors, it was thought necessary to engage one Mau- 
lavis of each sect. The whole expense, as computed, was 
1,000 sicca rupees a month, for three years. Another difficulty 
was to find a director and translator, who, with a competent 
knowledge of Sanscrit and Arabic, had a general knowledge of 
the principles of jurisprudence, and “ a sufficient share of legis- 
lative spirit,” to arrange the plan of a Digest, superintend the 
compilation, and render the whole, as it proceeded, into per- 
snicuous English; so that even the translation might acquire a 
degree of authority proportionate to the public opinion of its 
accuracy. Both difficulties were surmounted by the consent of 
the Governor General and Council to defray all expenses, and 
by the acceptance of Sir William Jones of the appointment of 
superintendant of the work, and conductor of the operations of 
the press. The order for putting the manuscript translation 
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of Manava Derma Sastra to the printing office, was, accord- 
ingly, issued on the eleventh of June, 1793. The preface to 
the institutes, setting forth the opinions of the Asiatics, con- 
cerning the origin, number, titles, and contents, of the records 
from whence the Digest was compiled, has been considered a 
master-piece of criticism, though in some respects exception- 
able, in admitting the extravagant claims of the oriental na- 
tions to an incredibly remote epoch of written language. The 
task of preparing this Digest, Sir William Jones found to be, 
(as he himself says,) “ vast, difficult, and delicate.” 

The translation of the ordinances of Menu, which comprised 
the religious and civil system of the Indians, was under- 
taken by Sir William Jones, with the same motive which in- 
duced him to compile the Digest of oriental law; viz. to aid the 
intention of the British Parliament, in securing to the Indian 
natives the administration of justice by theirown laws. Menu, 
we should mention, was esteemed by the Hindus, the first of 
created beings, and the oldest and holiest of legislators. The 
system of Menu is so comprehensive and exact, that it was con- 
sidered an institute of Hindu law, which was properly intro- 
ductory to the more copious digest. It was interesting, how- 
ever, chiefly to speculative lawyers and antiquaries, though by 
no means calculated for general reading. 

The unfavourable climate of the East compelled the wife 
of Sir William Jones to return to England, in 1793, and 
his own constitution continued from the same cause to become 
more and more impaired. The obligation he had contracted 
of completing the Digest, was the sole cause of his still continu- 
ing in India, which he did not propose to leave, until the year 
1800. But_England, and his “ humble cottage”’ he speaks of, 
“in Middlesex,” it was decreed that he should never again bé- 
hold. An inflammation of the liver, which refused to yield to 
medicine, terminated his life, on the 27th day of April, 1794, 
when at the age of forty-seven years. 


(To be concluded in the May number.) 
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TRUST REPOSED IN AGENTS AND FACTORS. 

Act of Parliament of ¥825, for the better Protection of Property 
of Merchants and others, in relation to Goods, Wares, and 
Merchandize, intrusted to Factors or Agents, 

Billintroduced into the Legislature of Massachusetts, in 1826, 
for the better Protection of the Property of Merchants and 
others, who may enter into Contracts in relation to Goods, 
Wares, and Merchandize,intrusted to Factors or Agents. ™ 

Speech of Mr. Austin, of the Senate of Massachusetts, on the 
above bill. 


Mr. Randolph, in one of his speeches in the late Virginia 
Convention, in reprobating an inclination to excessive legisla- 
tion, remarks to the following effect: “ We. have, in this coun- 
try, besides the great manufactory at Washington, a legislative 
laboratory in every state, in which there is an incessant ham- 
mering at the laws.’”? The voice of complaint has, we believe, 
been uttered in most of the states, on account of too great a 
disposition to remodel established laws and institutions. A 
person might consequently be led to infer, that no glaring 
anomaly or defect in our system of jurisprudence, could, by 
reason of its antiguity, have escaped the prevailing propensity to 
“hammer out” innovation. The individual who should draw 
this conclusion, would most likely, upon further inquiry, find 
that he had been considerably mistaken. 

A legislative body may display too much reserve and timi- 
dity, in the discharge of its functions, as well as too much 
freedom and boldness of action; or it may, and often does 
err, in both respects. No one, we apprehend, will be in- 
clined to dispute, that, in commercial countries, the inter- 
position of the legislature is, from time to time, indispensable, 
to preserve unimpaired, the just claims of those who deal in 
merchandize, and to encourage trade, by relieving it from 
onerous embarrassments, which, at a former period, were 
neither experienced, or foreseen. We might instance the bank- 
ruptlaw of England, which is calculated for the benefit of trade, 
while it is founded upon principles of justice. The enactment 
of that law was a very considerable innovation upon the doc- 
trines of the common law; it conferred privileges upon credi- 
tors and upon the bankrupt himself, which they had not 
before ; to the creditors it gave all the bankrupt’s effects, and to 
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the debtor, an exemption from the rigour of the general law. 
And the various statutes of this country, respecting shipping, 
bills of exchange, corporations, tc, were the result of the pro- 
gress of commerce, and a laudable wish to assist and encourage 
it. Commerce is, in fact, in every country, most generally in 
advance of the municipal law by which it is regulated; and 
hence is constantly demanding the watchfulness, and the reme- 
dial hand of the lawgiver. A person has only to consider the 
“new occurrences, entanglements, and complications” (as Lord 
Hale would call them), which are incident to trade, to be con- 
vinced of the frequent occasion there always will be, to improve 
and reform the condition of an active mercantile community. 
That there is great occasion for a change of a rule now exist- 
ing in this country, which’ pertains to the relation of principal 
and agent, we should naturally have imagined, no doubt could 
be entertained. We find ourselves supported in the view we 
have taken of the subject, by the opinions of the most entelligent 
merchants of the principal cities of the United States; and also 
by anexpress act of the British Parliament, which we have 
now before us. On the other hand, we are opposed by the 
views of the representatives of two of our most enlightened 
and commercial States, viz. New York, and Massachusetts. 
The inconveniencies arising from the state of the law in Eng- 
land, before the year 1825, in relation to merchandize intrust- 
ed to agents and factors, induced the British parliament, in that 
year, to pass an act, the title of which is affixed at the head of 
the present article. Before stating the provisions of this act, 
we will just glance at the effect and operation of the law of 
agents and factors, as it was in England, prior to the act, and 
as it now is in the United States. By the law then, as formerly 
existing in England, and as now existing here, the owner of 
merchandize cannot be divested of it without his consent; so 
that if he consigns it to an agent, and the agent use or dispose 
of it in a manner which he is not empowered to do by his prin- 
cipal, the title of the owner to the merchandize is not defeated, 
and he may reclaim it from the hands of any person, though a 
bona fide holder, and though the full value has been paid for it. 
It is unnecessary to go at length into this rule of the common 
law, as it is so well settled, and so generally understood. We 
will merely cite the case of M*Combie vy. Davies (7 East, 5), 
which Was a case, wherein the rule was applied. In that case, 





ee ae ee ee eee 


“ 


a8) 5 aR Site ae PDS 


88 Trust reposed in gents and Factors. [March, 


it was decided by Lord Ellenborough, that where a_ broker 
jledges the goods of his principal as his own, the fawnee, who 
claims by such for¢ious act of the broker, cannot claim to retain 
against the principal, in an action of trover to recover them, 
for the amount of the lien which he (the broker) had on the 
goods for his general balance, at the time of suchpledge. Now, 
in this case, the wrong was committed by the broker. The 
other parties, viz. the principal, who consigned the goods, and 
the pawnee to whom they were pledged, were both innocent; 
and the question was, which of the two innocent parties should 
suffer the loss. The court decided, agreeably to law, that the 
loss should fall upon the pawnee; whereas, justice and policy 
would seem to dictate, that the loss should fall upon the princi- 
pal, who had so entrusted his goods ‘to the broker, as to excite 
a reasonable belief, that the broker was the real owner. The 
object of the act of parliament, to which we have referred, was 
to reverse the common law upon the subject, and to make the 
loss in such cases, fall upon the principal. The act provides: 

1. That Factors or Agents having goods or merchandize in 
their possession, shall be deemed to be the true owners, so as to 
give validity to contracts with persons dealing bona fide, upon 
the faith of such property. 

2. That persons in possession of Bills of Lading, &c. shall 
be deemed the owner, so far as to make valid contracts. 

3. The third section provides, that no person shall acquire a 
security upon goods in the hands of an agent, for an antecedent 
debt, beyond the amount of the agent’s interest in the goods. 

4. It is further enacted, that persons may contract with 
known agents in the ordinary course of business, or out of that 
course, if within the agent’s authority. 

5. It is further enacted, that persons may accept, and take 
goods, &c, in pledge from known agents; but in that case, shall 
acquire no further interest, than was possessed by such agent 
at the time of such pledge. 

6. It is provided, in behalf of the true owner, that he may fol- 
low his goods while in the hands of his agent, or of his assignee, 
in case of bankruptcy, or recover them from a third person, 
upon paying his advances secured upon them. And in case of 
bankruptcy of factor, the owner of goods pledged and redeemed, 
shall be held to have discharged, fro tanto, the debt due from 
him to the bankrupt, 


















1830.) Trust reposed in Agents and Factors. 89 





7. Agents who fraudulently pledge the goods of their princi- 
pals shall be deemed guilty of a misdemeanor. 

8. Nothing contained in the act to extend to cases in which 
the agent has not made the goods a pledge for any sum beyond 
the extent of his ownlien. And acceptances of bills by an agent 
not to create a lien so as to excuse the pledge, unless the bills 
are paid when due. 

9. The act is not to extend to partners not being privy to the 
offence. 

10. The act is not to lessen any remedy at law or equity to 
which the party aggrieved may be entitled. 

We have thus given an abstract of the above act, with the 
limitations and restrictions, which are designed to confine its 
rules within proper limits, and to prevent an extension of its 
principle beyond the true object. Soon after it was passed, 
the New York chamber of commerce presented a memorial to 
the legislature of that state, for a similar act; and in 1826, a 
bill was introduced into the legislature of Massachusetts, which 
was very ably advocated by Mr. Austin in the Senate, for the 
same object. The attempt in New York failed, and so, (if we 
have been correctly informed), did the one in Massachusetts. 

The details of the bill which was introduced into the Senate 
of Massachusetts, were prepared by the assistance of the most 
eminent counsel in Boston, and with the aid of a comparison 
with the bill presented to the legislature of New York, and 
the above mentioned act of Parliament. Its phraseology is 
somewhat different from the English act, and it has less repeti- 


tion. Itis as follows: 





Src. 1. Be it enacted, &c. That any person entrusted for the purpose of 
consignment or sale with any goods, wares and merchandise, and who shall 
have shipped the same in his own name, and any person in whose name 
any goods, wares, or merchandise, shall be shipped by any other person, 
shall be deemed and taken to be the true owner thereof, so far as to entitle 
the consignee to a lien thereon, in respect of any money, or other property 
advanced or given, to, or for, the use of such reputed owner, or received 
by him to the use of such consignee, in the like manner, to all intents and 
purposes, as if such person were the true owner thereof: Provided, that 
such consignee shall not have notice by the bill of lading, for the delivery 
of such goods, or otherwise, at, or before the time of such advance of mo- 
ney, or other property by him, that the person so shipping in his own name, 
or in whose name such goods were shipped, is not the actual and bona fide 
owner, or proprietor of such goods, or in case of such receipt of money or 
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other property, by such reputed owner, to the use of the consignee, that 
the consignee shall not have such notice as aforesaid, in season to enable 
him to countermand or prevent such receipt by the reputed owner. And 
provided, also, that the person in whose name any such goodsare so shipped, 
shall be taken for the purposes of this Act, to have been entrusted there- 
with, for the purpose of consignment, or of sale, unless the contrary thereof 
shall be made to appear, or shown in evidence, by any person disputing 
such fact. 

Src. 2. Be it further enacted, That any person entrusted with, and in pos. 
session of, any goods delivered to him, for the purpose of sale, and any per- 
son entrusted with, and in possession of, ‘any bill of lading, receipt, or 
certificate of a warehouse [keeper, or inspector, or any warrant, or order, 
for the delivery of goods, shall be deemed and taken to be the true owner 
of such goods, or of the goods mentioned and described in such documents, 
respectively, so far as to give the same validity, force, and effect, to any 
contract thereafter entered into by him, with any other person for the sale 
or disposition of the same, or for the deposit or pledge thereof, as a secu- 
rity for any money or other property advanced, or given upon the faith of 
such goods, or of such several documents, or either of them, asif the same 
contract had been so made by the bona fide owner of such goods: Provided, 
that the person so contracted with, shall not have notice by such documents, 
or otherwise, that the person so entrusted, as aforesaid, is not the actual and 
bona fide owner. 

Sxc. 3. Be it further enacted, That it shall be lawful for any person to con- 
tract with any agent entrusted with any goods, or to whom the same may be 
consigned, for the purchase of such goods, and to receive the same, and pay 
for them, to such agent, and such contract and payment shall be binding 
and good against the owner of such goods, notwithstanding the purchaser 
shall have notice that the person making such contract, or in whose behalf 
the same is made, is an agent: Provided, that such contract and payment be 
made in the usual and ordinary course of business, and that the purchaser 
shall not, when such contract is entered into, or such payment made, have 
notice that such agent is not authorised to sell the said goods, or to receive 
the said purchase money. 

Szc. 4, Be it further enacted, That nothing contained in this Act shall be 
deemed or construed to prevent the true owner of any such goods shipped 
or entrusted, as aforesaid, from demanding and recovering the same from 
his Factor or Agent, before the same shall have been so sold, deposited or 
pledged, nor to prevent such owner from demanding and receiving from 
any such purchaser, the sum agreed to be paid for the purchase of such 
goods subject to any right of set-off, on the part of such purchaser against 
such Factor or Agent, nor to prevent such owner from demanding and re- 
covering such goods, from any person with whom the same may have been 
so deposited or pledged, as a security for any money or other property ad- 
vanced as aforesaid, upon repayment of such money or restoration of such 
other property so advanced, together with such further sum as shall with 
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the amount so advanced by such depository or pawnee, be equal to the 
money or other property, if any, advanced by such Factor or Agent to 
such owner, or to the amount for which such Facter or Agent has a lien on 
the same goods; nor to prevent such owner from recovering from such de- 
pository or pawnee, any balance or sum of money rémaining in his hands, as 
the produce of the sale of such goods, after deducting thereout, the 
amount of the money or other property so advanced. And the amount 
so set-off and retained by such purchaser, or paid by such owner on redeem- 
ing such goods, or in any manner allowed by him, on recovering the 
same, or the produce of the sale thereof, shall be deemed and taken, as so 
much paid by him, to, and for the use of such Factor or Agent. 

Src. 5, Be it further enacted, That in case any person shall accept, or take 
any such goods or documents in deposit, or pledge from any person entrust- 
ed therewith, and in possession thereof, as mentioned in the two first sec- 
tions of this Act, without notice as aforesaid, as a security for any debt or 
demands contracted or due, before the time of such deposit or pledge; or 
if any person shall accept, or take any such goods er documents in deposit 
or pledge, from any Agent or Factor, knowing him to be such, as a security 
for any lawful debt or demand whatsoever; then, and in each of the cases 
aforesaid, the person so accepting and taking such goods or documents, 
shall acquire no further or other right, title, or interest in, and to such goods 
or documents, than was possessed, or could, or might have been enforced by 
such Factor or Agent, at the time of such deposit or pledge; but the person 
so accepting and taking such goods or documents in deposit or pledge, shall, 
and may acquire, possess, and enforce such right, title, and interest, in, and 
to the same, as was possessed, or could have been enforeed bysuch Agent or 
Factor. 

Sxc. 6. Be it further enacted, That if any such Factor or Agent, after the 

day of next, shall deposit or pledge any goods, wares 
or merchandise, or any such document relating thereto, as is above mention- 
ed, which shall have been entrusted or consigned as aforesaid, to his care or 
management, with any person, asa security for any money, or other property 
borrowed, or received by such Factor or Agent, and shall apply or dispose 
the proceeds thereof to his own use, in violation of good faith, and with in- 
tent to defraud the owner of any such goods, every person so offending, shall 
be deemed and taken to be guilty of a misdemeanor: Provided, however, That 
nothing contained in this Act, nor any proceeding, or judgment thereon, 
shall hinder or impair any remedy at law, or in equity, which any party ag- 
grieved, by any offence against this Act, might have had against any such 
offender if this Act had not been made, but the conviction of any offender 
against this Act, shall not be received in evidence against him, in any action 
at law, or in equity: And provided, also, that no person shalt be liable to} : 
convicted by any evidence whatever, as an offender against this Act, in re- 
spect of any act, matter, or thing done by him, if he shall at any time pre- 
viously to his being indicted for such offence, have disclosed such matter or 
thing, on oath, under, or in consequence of any compulsory process of any 
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court of law or equity in any action, suit, or proceeding to which he shall 
have been a party, and which shall have been bona fide instituted by the 
party aggrieved by the act, matter, or thing, which shall have been com- 
mitted by such offender. 


REPO ee NT OF 


The object of the bill was thus stated by Mr. A.: 


The great object of the bill is to regulate the power of the agent over 
goods consigned to him by the owner, or coming into his possession with 
the owner’s privity and consent; and so to’regulate this power, that in 
cases of loss, where one of two innocent parties must suffer, he who has 
furnished the means by which the loss is-incurred, although perfectly inno- 
cent, shall rather bear the misfortune, than throw it upon the other party 
who has done nothing to occasion it. Neither the proyisions of the present 
or the proposed law come into operation where no loss occurs; or where 
the agent is competent to respond in damages. If a merchant’s goods be 
improperly sold or pledged by a factor, he is obviously answerable to the 
merchant for the value received, if the contract is ratified by the merchant, 
or to the vendee, or pledgee, if it be rescinded; and if he be solvent, no in- 
jury can be sustained by any one. The new law and the old ene are equally 
unnecessary in a case like that. But when the factor is insolvent, and in 
cases of improper conduct on his part he will generally be found insolvent, 
a loss from his improper conduct will occur, and must be borne either by 
the merchant, whose goods he was entrusted with, or by some other mer- 
chant to whom the factor had conveyed them; that is, the consignor or the 
purchaser must suffer loss. Both these parties are innocent. The factor 
has done wrong;—his wrong act must injure somebody. The question 
plainly is, on whom shall the injury fall’? This question has been long con- 
sidered as settled; but recent circumstances and better consideration have 
led to the opinion now entertained by distinguished jurists in England, 
and in some of the United States, that the question has been settled impro- 
perly. The objectofthe proposed law is to reverse that decision, and esta- 
blish a new one, better adapted to good sense, and the commercial dealings 
of the community; and the Senate are asked, by their vote onthe proposed 
law, todetermine which they approve. 

If the old law is well enough, the proposed law should be rejected; if the 
old law is not as well as it ought to be, yet, if on the whole, it produces less 
evil than might follow from a change, the new law should be rejected; but 
if the existing law be not conformable to the spirit of the present times, its 
antiquity should not protect it from being changed; and the proposed law 


Seat des ote hs el oe erates et hey os Fit. 


ma aes 


or some similar one should be adopted in its room, 


Mr. A., in continuation, very justly observed, “ if the present 
law is not conformable to the spirit of the times, its antiquity 
should not protect it from being changed.” ‘To illustrate the 


effect and operation of the present law, he supposed the follow- 


ing case :— 
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“A planter in Carolina, sends a hundred bales of cotton to a 
merchant in Charleston, with orders tosellit. The Charleston 
merchant being in failing circumstances, consigns this property 
to a merchant in Boston, and accompanies the bill of lading 
with a draft for two thirds or three quarters of the value. The 
consignment is accepted, and the bill paid by the Boston mer- 
@hant; but the planter, finding his Charleston correspondent 
had failed, demands the cotton of the Boston merchant. The 
latter knows nothing of the planter, and had no means of know- 
ing that this consignor at Charleston was not the owner of the 
cotton; but the claim of the planter is supported by the law, and 
the Boston merchant loses his advance.” 

Now, in the above case, the original proprietor chooses his 
own agent, and intrusts him with his property. The consignee, 
on the other hand, does not know that the agent is not the pro- 
prietor, but has reason to believe he is. He does not trust the 
agent, but advances money on the security of the goods placed 
‘in his hands. The loss is caused by the proprietor; for he puts 
into the hands of his own agent, the very goods upon which the 
consignee makes the advance. 

The following case is cited by Mr. A. as having actually 
occurred: 

“ A merchant of Windsor (Conn.), sent to Ammidon and Co, 
in Boston, two parcels of rum, both going by the same vessel. 
One parcel of 20 hhds. for account of the shipper and some 
other person, jointly. The other parcel of 9 hhds. belonged 
solely to the shipper, who alone gave instructions to the con- 
signees. Carrington bought and paid cash for the two parcels, 
and removed them to the store of Bryant and Sturgis. Not 
long after, Ammidon and Co. failed. The shipper hearing of 
this, appeared, and got possession, by a writ of replevin, of the 
parcel of 9 hhds. On the trial, it appeared, that in his instruc- 
tions to the consignees, he had directed them to sell the parcel 
of 20 hhds., in which he was a part owner, only when a certain 
price could be obtained; but to hold the other parcel of 9 hhds. 
until Ae should come to Boston. It was decided, that his right 
to the property had never been divested; and of course the ver- 
dict was against Carrington, the innocent furchaser, who lost 
his money.” 

Many instances of loss have arisen from a factor’s having 


' Vid. Review accompanying a Memorial from New York Chamber of Com 
VOL. IL—No, 3. 
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hledged goods intrusted to him for sale; the party advancing 
the money, on the faith of the goods delivered to him by a fac- 
tor, having no ability to discriminate between goods belonging 
to a factor in his own right, and goods consigned to him for 
sale. Instances of this sort, where there has been an adjudica- 
tion, are few, for the very obvious reason, as Mr. A. suggests, 
that the law is so well settled. We have already referred to 
one case where goods were pledged, and where they were taken 
from the person who had advanced money upon them, thinking 
them, and having reason to think them, to belong to the person 
from whom they were received. Mr. A. mentions the follow- 
ing case: 

““ Some years since, one Carter, deposited goods with Robert 
G. Shaw and Co. merchants in Boston, and received an advance. 
Carter failed, and one A. Kinder commenced a suit against 
Shaw and Co. for the value of the goods, and proved on the 
trial, that they were the property of the said Kinder, and had 
been placed by him in the care and custody of Carter for sale. 

The chief justice (Parsons) instructed the jury, that the pro- 
perty of the goods was in Kinder;—that Carter being only his 
factor, no act of Carter, not authorized by the terms of the 
agreement under which he received them, could divest the 
plaintiff of his right, and that Carter had no authority to pledge 
them for a debt of his own. They found a verdict for Kinder; 
the whole court supported the verdict as correct in law, and the 
defendant lost his money.” 

The principle being once established, it must, as Mr. A. says, 
be carried out, wherever it applies; and it was remarked by the 
Committee of the English House of Commons, that, “ it is de- 
serving of notice, that its application has been progressive, as 
ingenuity has suggested the extension of that application.” 
Some of the cases which were decided in England, and which 
grew out of the commercial embarrassments and heavy failures, 
that happened some four or five years since, in that country, 
were cases of excessive hardship. The attention of the mer- 
cantile community was consequently directed to an alteration 
of the law; and they obtained it. One of the cases to which 
we have been referred, as having been decided in England at 
the period referred to, was, where an insolvent factor delivered 
over the goods of his principal to another merchant to sell, and 
thereby prevented the proceeds from being mixed with his own 
funds, to the probable loss of the whole; it was held that the 
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principal was entitled to recover his goods from the merchant, 
to whom the factor had delivered them; and that this latter 
merchant, having advanced two thousand two hundred pounds, 
freight and duties, could recover that sum of nobody, and was 
obliged to lose it. 

Indeed, as Mr. A. remarks, in his speech in the Massachu- 
setts Senate, “the cases are so numerous and so various, that 
an individual called upon to make advances upon goods, in the 
common course of trade, cannot ascertain to whom the goods 
belong, so as to secure himself from the risk of losing the whole 
of the money advanced; the consequence must be, that the funds, 
wanted for this purpose, must be withdrawn from the trade.” 

The purchase of goods in warehouse, or in an inspector’s 
store, is usually made by a transfer of the certificate of deposit. 
This transfer can only be made, by the law as it now stands, by 
the real owner, or his duly authorized agent. “ But a purchaser 
has no means of knowing who the true owner is, except by the 
certificate itself. The owner, indeed, may cause the true fact 
to be ‘inserted in the certificate; but if he omits or neglects 
that, and a transfer in the usual course of business is made by 
his agent, who by the certificate appears as owner to all the 
world, and thereby the owner, or the purchaser, must suffer the 
loss,—the existing law (contrary, as is conceived, to principles 
of justice) fixes that loss on the purchaser.” 

In the case of sfecie or bills of exchange, whenever they are 
intrusted to an agent fora specific purpose, an innocent assignee, 
without notice, may retain them against the original owner. 
Were it otherwise, what embarrassments would be experienc- 
ed by persons who receive money and negotiable paper in the 
usual course of bargaining? For our own part, we are unable to 
perceive why the same rule should not hold in the case of mer- 
chandize, which, as trade is now conducted in our principal 
cities, is transferred from hand to hand, nearly as frequently as 
bank bills. A merchant should be as much on his guard in in- 
trusting another with merchandize, as with money;. and ifa 
third person becomes, in the regular course of dealing, bona fide, 
possessed of either, by the dishonesty of any intermediate agent 
for another, the loss, in reason and justice, should fall upon him 
who reposed confidence in such agent, for he was least upon 
his guard, But suppose the person who receives goods from 


ih agent to secure an advance, to have been ceyual/y incautious 
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in relying upon the honesty and good faith of the agent, as the 
consignor, public policy and the interest of trade would still 
require, that the consignor should be the sufferer, inasmuch, as 
an opposite rule would tend materially to obstruct the regular 
course of commercial dealing. 

We have drawn the attention of the profession to the present 
subject, because the commercial state of the country, in the 
opinion of the most respectable and intelligent merchants, re- 
quires it should receive the deliberate consideration of the 
legislature; and because, in all probability, the subject will soon 
be pressed upon the public attention. It should be well under- 
stood, that if the proposed alteration is adopted, every pos- 
session, by one man, of the property of another, will not entitle 
the possessor to treat it as his own, or enable him to defeat the 
title of the owner. As is observed by Mr. A., “ where the true 
state of the case is knuwn, or by reasonable diligence may be 
known, the proposed law is wholly silent.” “ When aman,” he 
says, “jis known as a factor or agent, and is dealt with as such, 
the proposed law intends to make no alteration in his contracts.” 
Again, “ with regard to the factor, whose contracts are ratified 
by the proposed law, he must be one intrusted with goods by 
the owner.’ Nor is this sufficient: “ the purchaser or assignee, 
on pledge or advance, must deal with the factor, or agent, in the 
usual course of business,”’ 

“Tt is said,” remarked Mr. A., “that the captain of a ship 
might, by this bill, sell the freight. But is it so? Would it be 
in the ordinary course of business to make such purchase of a 
shipmaster? Would a purchaser be authorised to suppose that 
the captain was “entrusted”? for this purpose, and that he 
might safely buy of him as of any other person in the common 
course of business? 

“Tt is said, a servant entrusted with a horse, might sell him, 
or a watchmaker having a watch to repair, could sell it. In 
each of these cases, the purchaser’s title would depend on the 
fact whether his negotiation was in the ordinary, common 
cousse of business. If not, he could not maintain his title 
against the original owner; and if it was, why should he not be 
protected in his purchase? If fairly, openly, in the common 
course of business, without suspicion of fraud, bona fide, and 
for a good and valuable consideration, a purchaser had acquir- 
ed property of any kind, why should he not hold and enjoy it? 
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Ife surely has committed no wrong. He has no means of 
avoiding the loss. The blame, if there be any, falls on the owner, 
who should have been more careful in the selection of his agent. 
This may be a slight circumstance, but slight circumstances 
are enough to determine between two such parties.” 

Mr. A. concluded his very able and sensible argument with 
a prediction, which, we are inclined to think, will ere long be 
fulfilled. He felt perfectly certain, that the present law would 
be changed, sooner or later; that it was called for by the in- 
creased intelligence of the age; and that the advancing wisdom 
of the community would adopt the one which he proposed. 

We have alluded to, and mentioned one striking example in 
England, of the unjust effect and detrimental tendency of the 
rule allowing the principal to claim his merchandise, when 
pledged by an agent. The advantages of the change of that 
rule, we are enabled to state, from good authority, were imme- 
diate and great. The single article of cotton will afford an 
illustration of the advantages. A merchant in Liverpool who 
has cotton on hand, has now what is equivalent to so much 
cash; that is to say, the cotton, as a deposit, will always com. 
mand cash. In this way immense sums of money are loaned 
by capitalists, to commission merchants, on the pledge of the 
cotton consigned. Whereas, before the change of the law, when 
the cotton could not be so pledged, the agent was compelled to 
sell it, however low the price might be, when the bills drawn 
against it felldue. Under the present rule on the subject, there 
fore, in England, the consignee of merchandise is enabled to 
consult the interest of his principal by selecting the most fa- 
vourable time for selling.! 


1 Since writing the above article, we have received a copy of a bill just 
reported in the Senate of New York, by the Committee on the Judiciary, for 
the amendment of the law in relation to principals and factors, or agents. It 
is as follows:— 


Sec. 1. After this act shall take effect, every person in whose name any 
merchandise shall be shipped, shall be deemed the true owner thereof, so 
far as to entitle the consignee of such merchandise to a lien law thereon, 

1. For any money advanced, or negotiable security given, by such con. 
signee, to or for the use of the person in whose name such shipment shall 
have been made; and 

2, For any money or negotiable security received by the person in whose 
name such shipment shall have been rade, to or for the use of such con 
ipnee. 7 


+ 


Sec. 2. The lien provided for in the preceding section, shall not exist 
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where such consignee shall have notice, by the bill of lading or otherwisc, 
at or before the adv: ancing of any money or security by hin, or at or before 
the receiving of such money or security by the person in whose name the 
shipment shall have been m: ide, that such person is not the actual and bona 
fide owner thereof. 

Src. 3. Every factor or other agent, entrusted with the possession of any 
bill of lading, custom house permit, or warehouse keeper’s receipt, for the 
delivery of any merchandise, shall be deemed to be the true owner thereof 
so far as to give validity to any contract made by such agent with any other 
person, for the sale or disposition of the whole or any part of such mer- 
chandise; or for the deposit or pledge of the same, or any part thereof, as 
a security for any moncy advanced, or negotiable instrument given by such 
other person upon the faith thereof. 

Src. 4. Every person who shall hereafter accept or take any such mer- 
chandise in deposit or pledge from any such agent, as a security for any ante- 
cedent debt or demand, shall not acquire there by, or enforce any right or 
interest in or to such merchandise or document, other than was possess- 
ed or might have been enforced by such agent, at the time of such de- 


posit or Pledge. 
Sec. 5. Nothing contained in the two last preceding sections of this act, 


shall bel constr ued to prevent the true owner of any merchandise so deposit- 
ed or pledged, from demanding or receiving the same, upon repayment of 
the money advanced, or on restoration of the security given, on the deposit 
or pledge of such merchandise, and upon satisfying such lien as may exist 
thereon in favour of the agent who may have deposited or pledged the same; 
nor from recovering any balance which may remain in the hands of the per- 
son with whom such merchandise shall have been de posited or pledged, as 
the produce of the sale thereof, after satisfying the amount justly due to 
such or by reason of such deposit or pledge. 

Sec. 6, It shall be lawful for any person to contract with any agent to 
whom merchandise may be entr usted or consigned for the purchase thereof, 
and to receive the same of, and pay for the same to such agent; and 
every such contract and payment shall be binding upon the owner of 
such merchandise, notwithst: nding such purchaser may have notice that 
the person with whom suc h contr: act is made is an agent; if such contract 
and payment shall be made in good faith, and in the ordinary course of bu- 
siness, and if the said purchaser shall not, at the time of making such pur- 
chase or payment, have good cause to suspect or believe that such agent is 
not authorised to sell the said merchandise or receive the said payment. 

Src. 7. Nothing contained in the last section shall be construed to pre- 
vent the true owner of such merchandise from demanding and receiving 
from the purchaser thereof, the price or sum agreed to be paid therefor, 
subject to any right of set-off on the part of any such purchaser, against the 
agent from whom such purchase was made. 

Src. 8. Every factor or agent, who shall deposit or pledge any merchan- 
dise, entrusted or consigned to him, or any document so possessed or en- 
trusted as aforesaid, as a security for any money borrowed, or negotiable 
instrument received by such factor or agent, and shall apply or dispose of 
the same to his own use, contrary to good faith, and with intent to defraud 
the true owner; and every factor or agent who shall sell any merchandise 
entrusted or consigned to him, in the like manner, and with the like fraudu- 
lent intent; and every other person who shall knowingly connive with, or 
aid, or assist any such factor or agent in any such fraudulent deposit, pledge, 
or sale, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by fine and imprisonment, at the discretion of the 
court in which such conviction shall take place. 
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CONFLICTING CLAIMS OF HEIRS AND DEVISEES. 


Connecticut Reports, Volume VI, containing the Decisions of 
1826, by Thomas Day. Hartford. 

Reports of Cases argued and determined in the Suftreme Judicial 
Court of Massachusetts, by Octavius Pickering. Volume V. 
Boston. 


We have been requested by a correspondent to examine the 
case of Greene and others v. Dennis (6 Conn. Rep. 292), and 
the case of Haydon v. Inhabitants of Stoughton (5 Pick. Rep. 
528). Both of these cases relate to the point, whether a certain 
portion of a testator’s real estate belonged to the Aeirs at law, 
or to the residuary devisee. It was also the request of our cor- 
respondent, that we should give our opinion as to the decision 
in each of those cases, and to say, “ which was wrong, if they 
were not both right.”” In complying with this request, we will 
in the first place, state the facts of each case, and the decision 
given upon them, and then briefly reply to the question pro- 
pounded. 

In the case of Greene, &c. v. Dennis, the plaintiffs claimed 
title to the demanded premises, as the heirs at law of Silvester 
Wicks; and the defendant, as the lessee of Rowland Greene, who 
claimed as residuary devisee. The defendant in proof of his 
title, exhibited in evidence, the last willand testament of JVPicks. 
The clause in the will, upon which the right to the demanded 
premises depended, was as follows: “I give to the yearly meet- 
ing of the people called Quakers, of New England, my farm 
in Pomfret, that I bought of Clark and Wightinga/e, the net in- 
come of which to be appropriated in aid of the charitable fund 
of the boarding school established by Friends, if Providence ; 
to them, the said people callesl Quakers, and their successors 
in the same faith, forever.’’ After making numerous other de- 
vises and bequests, the testator disposed of the residue of his 
estate in the following terms: “I give to my said nephew, 
Rowland Greene, all the rest and residue of my estate, of what 
kind or nature it may be, or wherever found, not herein or 
otherwise disposed of, on condition that he, the said Row/and, 
pay, or cause to be paid, all my just debts, the foregoing lega- 
cies, funeral charges, and the expense of settling my estate,” 
The testator soon afterwards died, and his will was duly proved 
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and approved. The court held, that, as the individuals who 
composed the yearly meeting, at the testator’s death, could not 
take the land so devised, the yearly meeting not being a corpo- 
ration, and not capable of taking, the subject of the devise des- 
cended to the heirs at law, and did not go to the residuary de- 
visee. Hosmer C. J. who delivered the opinion of the court, said : 
“In relation to real estate, it is an established principle, that 
in case of a lapsed devise, the estate does not vest in the resi- 
duary devisee, but descends to the heir at law of the testator. 
Wills must be construed by the intent of the devisor, at the 
time of making them, Of consequence, when property is given 
to a person incapable of taking, and there is a general devise 
of the residue; so far as respects the estate specifically devised, 
at the time of the will’s being made, there is an intentional dis- 
position ; and it never was designed, that it should fall into the 
residuum.” 

The case of Haydon vy. Inhabitants of Stoughton, was as fol- 
lows: L. D. devised a portion of his real estate to the town of 
Stoughton, for the purpose of building a school house, and after 
disposing of other portions of his real estate, devised the remain 
der to his wife, her heirs and assigns, forever. The land given for 
the purpose of a school house was, in the opinion of the court, 
forfeited by the neglect of the town to comply with the condi- 
tion ; and that, therefore, it passed to the residuary devisee, and 
not to the heir at law. 

It will be observed, that in the case in Connecticut, the testa 
tor died intestate, as to the estate he intended to give to the 
yearly meeting ; for his intention clearly was, that that associa 
tion should have his “ farm in Pomfret.” But as the law would 
not allow the “ farm in Pomfret” to pass to the yearly meeting, 
it necessarily descended to the heirs at law, upon the same prin 
ciple which governs a devise of land to a devisee, who dies be 
fore the devisor; that is, it becomes void, and consequently goes 
to the heir (6 Cruise, 163, 169). Indeed we deem this case 
to be in accordance with the leading adjudged cases upon th« 
subject of dafsed and void devises. 

The decision in the Massachusetts case, we also consider to be 
well sustained by authority, though, we acknowledge, that when 
we first read the marginal note to the case, we thought otherwise, 
but did not immediately perceive the difference between the 
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two cases, which afterwards, upon reflection and examination, 
appeared to be an important difference. 

In the Massachusetts case, we consider that the testator did 
not die intestate as to any interest he had in the real property in 
dispute. And the distinction between the two cases is, that in 
the one there was not a vested devise of the property in dispute, 
and in the other there was. The devise in the Massachusetts 
case to the persons who should build a school house, took effect 
at the testator’s death; that is; it conveyed a conditional estate, 
or, an estate which might be defeated by a non-performance of 
the condition annexed. A contingent interest in the land, there- 
fore, remained not disposed of by the clause of the will which 
provided for a school house. This contingent interest was, the 
right which might accrue to enter upon the land, in case the 
condition should not be complied with: And to whom does the 
testator give that contingent interest ? Undoubtedly to his resi- 
duary devisee, to whom he afterwards gives all the remainder 
of his estate of what name or nature socver. 

We have thus very briefly replied to the question propound- 
ed by our correspondent, and our answer has been given the 
more freely, as it perfectly coincides with that of the court in 
both cases. We have not cited the authorities, because they 
will appear from the opinion of Mr, J. Putnam, in the case in 
Massachusetts, which we shall here give, as it relates to a point 
of very great importance, and one upon which there have been 
as yet but very few American decisions. It is as follows : 


In the construction of wills, the first and great object is to give effect to 
the intent of the testator, if it can be done without violating any rules of the 
law. And itis a rule, that the heir at law is not to be disinherited, unless 
such appears clearly to be the intention of the devisor. If the devise of 
land should be void because the devisee is incapable of taking, and the devi- 
sor should give all his real estate not before disposed of, the land would be 
included in the residuary clause. It is said in Perkins, § 564, that in the 
case of a devise, the remainder shall not be avoided by the entry of the heir 
for the condition broken, because the will of the devisor shall be observed 
in as much as it may be. 

So in Benet v. French, cited in Sherewood and Nonne’s Case, 1 Leon. 251. 
where a man seised of lands devised a parcel called Gages to the erecting of 
a school, and all his other lands to French in fee, the devise of Gages was 
held void, because no person was named; and it was further holden, that it 
passed by the general words to French. 1 suppose the court construed it 
to mean other lands not hefore devised, because the Gages was not before dc - 
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vised, by reason of there being no devisee named who should take the land, 
and so passed to the residuary devisee. Upon the same principle, if the 
devisee die before the making of the will, the devise is void, and the land 
shall pass by the residuary clause. Doe v. Sheffield, 13 East, 526, where the 
testator devised land to the sisters of J. H. as tenants incommon. There 
had been three sisters of J. H., but two died before the testator. He then 
gave all his messuages, lands, &c. not therein before disposed of, to Scott. 
And the court held, touching the point we are now considering, that if the 
surviving sister had not taken the whole, but only a third, the residuary 
devisee would have taken the two thirds, because the testator made no dis- 
position of the two thirds, as the devisees of the two thirds died before the 
making of the will. It would not be considered as a valid devise, for the 
want of a devisee in existence at the time of making the will; and no better 
than if the devise had been of a particular estate to a monk; which would 
be void, and the remainder-man would take immediately, as the monk was 
not capable of taking at all. Perk. § 566, 567. 

But where there was a devisee in existence, capable of taking the land, 
at the time when the will was made, but who should die before the will 
should be consummated by the death of the devisor, it would be considered 
as a lapsed devise. And in such case, inasmuch as the devisor had disposed 
of his whole interest in the land, if he had died immediately after making 
the will, the estate would have vested in the devisee. The law supposes 
that the devisor did not contemplate or intend that the residuary clause or de- 
vise of all his land not before disposed of, should embrace land contained in 
the lapsed devise. ‘The residuary clause touching real estate is to include 
all the interest of the devisor which he had not disposed of when the will 
was made; and the heir is not to be defeated on account of the contingency 
of the death of the devisee after the making of the will; which the devisor 
could not foresee. 

It is true that in regard to personal property, the law allows the residuary 
legatee to take whatever shall eventually turn out not to be disposed of, 
whether it arise from accident or design, And the counsel for the plain- 
tiffs have argued, that there is no good reason for the distinction, and that 
lapsed devises of real estate should go to the residuary devisee, as well as 
lapsed legacies of personal. There is, however, a marked difference in the 
effect of a will upon personal, and upon real property. The personal 
estate which is acquired after the will passes by the will, but real property 
acquired after the will does not pass, and is not affected by any disposition 
in a will made before its acquisition. The testator can, devise only such 
real estate as he has at the time of making the will. The law upon this 
subject, viz. that the heir, and not the residuary legatee or devisee, shall 
have the advantage of lapsed devises, is now settled, and has been so held 
for more than half a century. Doe v.-Underdown, Willes, 293, and the 
eases cited, particularly Wright v. Hall, cited in Willes, 299. In which 
Jast case Lord King says, ‘* The testator makes his will as if he were to die 
that moment, and it cannot be presumed that he intended to devise a con- 
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tingency which afterwards happened, (viz. the death of the devisee after 
the will and before the devisor,) and which he could not foresee.” 

So in Gravenor v. Hallum, Amb}. 645, the Lord Chancellor Cambden 
considers the law to be settled. So Lord Chancellor Hardwicke, in Durour 
v. Motteur, 1 Ves. sen. 321. See also Cambridge v. Rous, 8 Ves. jun. 25. 

We are disposed to think this point settled, and upon as good reason cer- 
tainly as the-rule applicable to lapsed personal legacies. 

But the devise under consideration cannot be viewed as lapsed. A lapsed 
devise is where the devisee dies after the making of the will and before 
the testator. But here the devisees remain asa corporation aggregate, and 
the estate vested in them as a conditional fee simple. It was not therefore 
technically a lapsed devise. We are now to consider the effect of it. 

The third rule laid down by Chief Justice Willes in Doe v. Underdown, 
and which has been recognized ina late case of Doe v. Scott, 3 M. & S. 
300, is, that when a testator has given away all his estate and interest in 
certain lands, so that if he were to die immediately nothing remains undis- 
posed of, he cannot intend to give any thing in these lands to his residuary 
devisee. That would be properly the case of a lapsed devise of real estate, 
and the heir, and not the residuary devisee, shall have the benefit of it. 
The converse of that proposition, viz. that if the testator has not given 
away all his interest in the land, so that if he were to die immediately 
something would remain undisposed of, it is to be presumed that he in- 
tended to give the remainder in such lands to. the residuary devisee, was the 
rule adopted in the case of Doe vy. Scoft; and that rule we think must be ap- 
plied to the case at bar. 

In Doe v. Scott, the testator devised all his lands to J. M. and his heirs for 
ever, provided that he or his heirs do within six months after the decease 
of the devisor assure certain premises to R. M. and his children, viz. to R. 
M. for life, and his children in fee; and he gave all the rest of his lands 
wheresoever, &c. to John and James Scott. J. M. and R. M. died after the 
making of the will and before the testator, bachelors. And the case was 
determined in favour of the Scotts, the residuary devisees, on the ground, 
that there was no devise of the fee absolutely; for that if J. M. did not as- 
sure to R. M. for life, remainder in fee to his children, there would be an 
interest in the devisor undisposed of by that devise, which would pass by 
the residuary clause. Lord Ellenborough, in delivering the opinion, states 
with approbation the rule laid down by Chief Justice Willes in Doe v. Un- 
derdown, that the intent of the testator is to be taken as things stood at the 
time when the will was made, and that the devise must meanthe rest and re- 
sidue unbequeathed at the time of making the will. 

Now we think the principle of that decision is exceedingly applicable to 
the case at bar. In this case, as in that, the devise was of a conditional and 
not of an absolute fee. There was a contingent interest which the devisor 
might have disposed of ifhe had pleased, to take effect upon the forfeiture 
of the estate; and he has in the residuary clause used words which are broad 
enough to pass the contingent interest. It is clear that the testator did not 
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dispose of his whole interest to the inhabitants. The inhabitants might 
not choose to perform the condition, and so might forfeit their interest. 
The testator might have limited over that contingent interest specially. If 
he had done so, there can be no doubt but that it would have been a good 
limitation of his remaining interest. He made no limitation over. But 
nevertheless the devise did not lapse. The inhabitants became seised of 
the fee simple conditional, and the contingent interest not otherwise dis- 
posed of, was disposed of by the residuary clause. 

We have been greatly assisted in this investigation by the able and learn- 
ed arguments ofthe counsel. The result of the whole is, that the devise to 
the inhabitants of Stoughton was upon a condition subsequent, and the 
estate vested accordingly; that they have forfeited the estate by neglecting 
to comply with the condition; that the testator had an interest undisposed 
of, depending upon the contingency of the performance or non-perform- 
ance of the condition, which passes to the residuary devisee; and that the 
plaintiffs claiming under her are entitled to recover. 

The defendants must therefore be defaulted. 


DEATH OF BARON HULLOCK, 


The death of Baron Hullock, who died on the 31st of July 
last, is thus noticed in the London Sun :— 


“It is with sincere regret we have to announce the decease 
of Mr. Baron Hullock, which took place last night at 10 o’clock. 
Mr. Baron Hullock was a man of sound discretion, great can- 
dour, temperate, but firm in his judicial capacity; looking upon 
and expounding the law more in consonance with plain sense 
and popular construction, than bewildering the imagination and 
embarrassing the judgment with technical definitions and con- 
tradictory precedents,—a lawyer, and yet a man of the world, 
who like Mr. J. Bailey, made ample allowance for the infirmity 
of human nature, while he executed the duties of his office with 
a mildness which added grace to tie decision of his character. 
A Baron of the Exchequer, yet not more for the crown than the 
people. This is the highest praise which a Judge of that court 
can receive, and Mr. Baron Hullock has amply merited it.” 


Judicial Changes in England. 


We learn from the London Law Magazine, under the head 
of “ Events of the Quarter,” that “Sir William Draper Best 
has been induced to exchange the situation of Chief Justice of 
the Common Pleas, for that of Deputy Speaker of the Lords, 
and has been elevated to the peerage by the title of Lord Win- 
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ford ; that Sir Nicholas Conyngham Tindal has been removed 
to the seat vacated by the new made peer; Sir James Scarlett 
made Attorney General, and Sir Edward Burtenshaw Sugden, 
Solicitor General.” It is further observed, “ of these, the new 
law officers and Sir N. C. Tindal are universally admitted to 
merit their promotion. Sir James Scarlettis as pre-eminent at 
the common law, as Sir E. B. Sugden at the equity bar; and 
the new chief justice’s qualifications are of a very high order, 
though he chanced, oddly enough, to have a bill of exceptions 
tendered the first day he sat. From his polite mode of receiv- 
ing it, however, one might have supposed it a congratulatory 
address. Of Lord Winford’s knowledge of Scotch Law, (the 
kind of knowledge most needed by a deputy speaker) we say 
nothing. Hehas never yet had au opportunity of showing it, 
and de non aftfarentibus et de non existentibus eadem est ratio.” 


Chronological Digest of English Cases. 


The following works will be found to present one continued 
series of the Digests of English Reports, from the earliest to 
the latest period. 


I. dn Analytical Digested Index to the Common Law Reports, 
from the time of Henry III. to the commencement of the reign 
of George III. with ¢ad/es, names of cases, &c.; by Thomas 
Coventry, Esq. of Lincoln’s Inn, and Samuel Hughes, Esq. of 
the Inner Temple. This work is considered to be an excellent 
substitute for the old reports, as well as an ample guide to the 
foundation of the modern reports. 


Il. A Digested Index to the Term Reports and others, analyti- 
cally arranged; containing all the points of law argued and de- 
termined in the Courts of King’s Bench, Common Pleas, and 
Exchequer, during the reign of George III. to the eighth year 
of George IV. contained in the reports. This work contains 
the substance of above one hundred and twenty volumes. It is 
by Anthony Hammond, Esq. of the Inner Temple. 


Ill. An Analytical Digest of the Reports of Cases decided in 
the Courts of King’s Bench, Common Pleas, Exchequer, in 
Chancery, at the Rolls, in the Vice Chancellor’s ‘Court, &c , 
decided in 1827. This Digest is continued annually, and is by 
Henry Jeremy, Esq. It embraces and presents, at one view, all 
the decisions of the different Courts that arise in the course of 
the preceding year; and from the circumstance of being pub- 
lished annually, affords a ready reference to all the points de- 
cided during that period. 
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Pudiciary Xntelligence. 


Virginia Judiciary.—The January No. of the Law Intelligencer, under 

he he title of “A Glance at the Virginia Conv ention,” contains the amend. 
por that were proposed to the convention in relation to the Judiciary. 
The following are the amendments as adopted by the convention, but which 
remain to be ratified by the people. 

1, The judicial power shall be vested in a supreme court of appeals, in 
such superior courts as the Legislature may from time to time ordain and 
establish, and the judges thereof, in the county courts, and in justices of 
the peace. The Legislature may also vest such jurisdiction as shall be 
deemed necessary in corporation courts, and the magistrates who may be- 
long to the corporate body. The jurisdiction of these tribunals, and of the 
judges thereof, shall be regulated by law. The judges of the supreme 
court of appeals and of the superior courts, shall hold their offices during 
good behaviour, or until removed in the manner prescribed in this constitu- 
tion; and shall, at the same time, hold no other office, appointment, or 
public trust; and the acceptance thereof by either of them shall vacate his 


judicial office. 


2. No law abolishing any court shall be construed to deprive a judge 
thereof of his office, unless two-thirds of the members of each house present 
concur in the passing thereof; but the Legislature may assign other judicial 
duties to the judges of courts abolished by any law enacted by less than 
two-thirds of the members of each house present. 

5. The present judges of the Supreme Court of Appeals, of the General 
Court, and of the Supreme Courts of Chancery, shall remain in office until 
the termination of the session of the first Legislature elected under this 
constitution, and no longer. 

4. The judges of the Supreme Court of Appeals and of the Superior 
Courts, shall be elected by the joint vote of both houses of the General As- 
sembly. 

5. The judges of the Supreme Court of Appeals, and of the Superior 
Courts, shall receive fixed and adequate salaries, which shall not be dimi- 
nished during their continuance in office. 

6. Judges may be removed from office by a concurrent vote of both 
houses of the General Assembly; but two-thirds of the members present 
must concur in such vote, and the cause of removal shall be entered on the 


journals of each. The judge against whom the Legislature may be about 


to proceed, shall receive notice thereof, accompanied with a copy of the 
causes alleged for his removal, at least twenty days before the day on which 
either house of the General Assembly shall act thereupon. 

7. On the creation of any new county, justices of the peace shall be ap- 
pointed, in the first instance, in such manner as may be prescribed by law. 
When vacancies shall occur in any county, or it shall, for any cause, be 
deemed necessary to increase the number, appointments shall be made by 
the Governor, on the recommendation of the respective county courts. 

8. The Attorney General shall be appointed by a joint vote of the two 
houses of the General Assembly, and commissioned by the Governor, and 
shall hold his office during the pleasure of the General Assembly. The 
clerks of the several courts, when vacancies shall occur, shall be appointed 
by their respective courts, and the tenure of office, as well of those now in 
office as of those who may be hereafter appointed, shall be prescribed by 
law. The sheriffs and coroners shall be nominated by the respective county 
courts, and when approved by the Governor, shall be commissioned by 
him. ‘The justices shall appoint constables. And all fees of the aforesaid 
officers, shall be regulated by law 
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9. Writs shall run in the name of the Commonwealth of Virginia, and 
bear teste by the clerks of the several courts. Indictments shall conclude, 
against the peace and dignity of the Commonwealth. 

Kentucky Judiciary.—George Robertson, one of the Associate Justices of 
the Supreme Court, has been appointed Chief Justice of the State, and Ri- 
chard A. Buckner, a member of the last congress, has been appointed As- 
sociate Judge in his stead. These nominations of the Governor were concur- 
red in by large majorities. , 

New York Judiciary—Thomas Wills, Jr. has been appointed by the 
Chancellor, Injunction Master for the city of New York. 

Michigan Judiciary.—A county called Ioway, has recently been esta- 
blished in the mining district, by the Legislative Council of Michigan, and 
officers appointed therein. It is bounded on the south by the northern 
boundary line of Illinois; onthe west by the Mississippi; on the north-west 
by the Ouisconsin; on the east by Sugar Creek and the Indian Trace to the 
Portage. A small point below the junction of the Mississippi and Ouiscon- 
sin rivers, however, is attached to the county of Crawford. The eastern 
boundary of the county is that of the line between the whites and Indians, 

It is said, that General Henry Dodge has been appointed Chief Justice, 
and William S. Hamilton, Esq. and Col. James H. Gentry, Associate Justices 
of the County Court. 

James P. Cox, has been appointed Sheriff, and John L. Chastein, Clerk 
and Register. 

Messrs. Beal and Grignon, of Green Bay, and Gen. Street, of Prairie du 
Chien, have been appointed Commissioners, to locate the seat of justice; 
and we have been credibly informed, that they have made their location at 
the town of Helena, on the Ouisconsin river. 


Literary Xutelligenee. 


American Jurist.—The American Jurist for the January quarter, was pub- 
lished in the latter part of that month; contents as follows:—Art. 1. In- 
sanity produced by Intemperance. Art. 2. Testimony of persons interested 
ina Suit. Art.3. Ships and Shipping. Art. 4. Seamen’s Wages. Art. 5. 
Construction of a Power of Attorney, and of a Deed. Art. 6. Hoffman’s 
Legal Outlines. Art. 7. Peters’ Reports. Art. 8. New Hampshire Cases, 
Art. 9. Provincial and Colonial Laws.—Digest of Recent Decisions, &c. 

Law of Corporations.—A Treatise is preparing for publication in one of 
the Eastern States, on the Law of Corporations. 

A Digest of the Corporation Laws of New York has been made by a 
student at law, and has been examined by some of the most respectable 
gentlemen of the bar, who have pronounced it a work of the utmost utility. 
It combines the advantages of brevity and clearness, and at the same time 
contains the full sense and meaning of the laws at large. It embodies the 
whole laws up to this year, and connects all the detached parts into one 
view—it is plain, cheap, and familiar for the citizen—brief and easy of re- 
ference for the professional gentleman.—V. Y. Spectator. 

Joseph Justice, of Trenton, N. J., has published a Digested Index to the 
Decisions of the Superior Court of the State of New Jersey; by William 
Halsted, Esq. 1 vol. 8vo. pp. 392. 

McCarty & Davis, of Philadelphia, have just published ‘* Reports of Cases 


adjudged in the Supreme Court of Pennsylvania,” by William Rawle, Jr. 
Esq. vol. 1, pp. 481. 
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Works preparing for Publication in England.—A Practical Treatise on the 
Law of Covenants; by Thomas Platt, of Lincoln’s Inn. 

A Treatise on the Law of Landlord and Tenant; by Robert Buckley 
Comyn; which is a second edition with additions, by George Chilton. 

A Treatise on Criminal Law; by Richard Whitcombe, of Lincoln’s Inn. 

A Treatise on the Law of Corporations; by William J. Lysley, of the Inner 
Temple. 

A Treatise on the Office and Responsibility of Trustees; by John Evans, 
of Gray’s Inn. 

A new edition of Bacon’s Abridgment; by C. E. Dodd, of the Inner 
Temple. 

There are also in preparation for publication, two Treatises on the Law 
of Executors and Administrators; one by Edward Ryan and Thomas Payn- 
ter, of Lincoln’s Inn; and the other, by Edward V. Williams, of Lincoln’s 
Inn, 


Extracts from Rawle’s Reports, Vol. I. No. 3. 


ACTION. 1. Where a person dies intestate leaving a debt or debts un- 
paid, the children of such intestate cannot maintain a suit for any part of his 
estate, or the proceeds thereof, against one having the property of such in- 
testate, or holding it as their trustee; but administration must be taken out, 
and the debts first paid. Lee v. Wright and others. 149. 

2. If a person intermeddle with the goods of an intestate, or the proceeds 
thereof, and act as executor de son tort, no administration being taken out, 
no trust can be raised in favour of the children as to such property, or the 
proceeds thereof, or any part of the same, so as to enable them to sue for 
such property, while the creditors of the estate remain unpaid.—Zdid. 

ADMINISTRATION ACCOUNT. The confirmation of an adminis- 
tration account, like any other decree of the Orphans’ Court, cannot be re- 
examined but by way of review. M‘Lenachan and Wife vy. The Common- 
wealth. 357. 

ARBITRATORS., It is competent to prove by the oath of arbitrators, 
that certain matters were not examined or acted upon by them, andthatcon- . 
sequently, they had made a mistake in their award. Roop y. Brubacker. 304, 

ASSIGNMENT. Though an assignment be in its nature calculated 
to delay creditors, and therefore voidable, yet, if a creditor take a dividend 
under it, he cannot afterwards question its validity. Adlumv. Yard. 163. 

ATTACHMENT, FOREIGN. If, on the trial of a Scire Facias against a 

rnishee in a foreign attachment, the plaintiff read the answers of the de- 

endant to the interrogatories exhibited to him on the part of the plaintiff, 
he may, notwithstanding, contradict those answers, by showing, that the 
defendant swore differently on another occasion.—Jhid. 

DEMURRER TO EVIDENCE. Though, on a demurrer to evidence, 
judgment will not be given if the declaration set forth an illegal cause of 
action, or no cause of action, yet it waives all objections merely formal; and 
what would be cured by a verdict, is cured by a demurrer to evidence. 
Caldwell, Administrator of Caldwell, surviving partner of Holmes, v. Stile- 
man. 212. 

DISCONTINUANCE. 1. A power of attorney to the prothonotary to 
discontinue a suit, cannot be executed by his clerk. The Mechanics’ Bank: 
v. Fisher. 341, 

2, A plaintiff will not be permitted to discontinue, where it will give him 
an advantage, or tend to vex and oppress the defendant,—Jbhid. 





